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6. — Superstition and Force. Fssays on the Wager of Law, — the 
Wager of Battle, — the Ordeal, — Torture. By Henry C. Lea. 
Philadelphia: Henry C. Lea. 1866. 12mo. pp. 407. 

Were this work the production of a European author, it would be 
readily accepted as a specimen of a sort of learning and a thoroughness 
of scholarship of which American literature could afford few examples. 
Its qualities would entitle it to distinction anywhere. But it is a re- 
markable book as the work of an American in America, and of one not 
given to letters as his profession. The double appearance of the name 
of Mr. Lea upon the title-page — first as author and then as publisher 
— shows that the active business in which he has long been engaged 
has not prevented him from carrying on studies which many a man of 
less zeal for learning would have found sufficient for the occupation of 
his days. And when, in addition to this, we know that he has for years 
given a large part of his time to the public service ; that he has won 
the respect of his fellow-citizens by the ability and fidelity with which 
he has discharged the patriotic offices intrusted to him by their confi- 
dence ; and that he has taken a large share in the work by which Phila- 
delphia gained so high a renown during the war for loyalty and devotion 
to the cause of liberty, law, and Union, — our regard for the qualities 
displayed in this volume rises to admiration ; and we cannot refrain 
from expressing our gratification that a considerable portion of it origi- 
nally appeared in the pages of the North American Review. 

The four essays which make up the volume are elaborate historical 
studies of one of the most obscure and interesting portions of the 
science of jurisprudence. But they are more than this. As a con- 
nected whole, they form a treatise which illustrates the progress of 
thought and of society through the operation of those influences which 
Mr. Lecky, in his recent work, has grouped together under the general 
and somewhat vague phrase of " Rationalism." With no theory to 
support, and led away by no fancies, Mr. Lea has laboriously investi- 
gated and skilfully presented the facts relating to his special topics, 
and has woven them together with a thread of commentary, so that 
their mutual bearings and relations may be exhibited, and correct con- 
clusions deduced therefrom. The book is not intended so much for the 
general reader seeking only amusement as for the student desirous of 
solid information. The latter will, however, find in it abundant sources 
of entertainment, as well as of instruction. But it is not with the pic- 
turesque side of his subject that Mr. Lea is engaged ; he leaves this at- 
tractive field to be occupied by less serious students, those who care more 
for the aspects than for the principles of things. The value of his book 
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is greatly enhanced by his constant and careful reference to the original 
authorities, and by his frequent well-chosen citations from them. These 
citations display his thorough acquaintance with the sources of informa- 
tion, and. consequently with a class of books rarely studied. His notes 
viewed in connection with his text indicate an amount of research and 
a skill in historical investigation which those most familiar with the dif- 
ficulties attending inquiries into the legal, social, and religious theories 
and systems of the Middle Ages will most highly estimate. 

The unsettled state of society during the period between the fall of 
the Roman Empire and the establishment of the modern order in Eu- 
rope, and the conflict between the traditions of the Roman usages and 
laws, and those of the races who overran and took possession of the Ro- 
man provinces, gave rise to an immense variety of local custom, and 
found expression in diversity of legal systems and practice. Certain 
general notions were, indeed, widely held, and in a limited degree pre- 
vailed to maintain a common order in the midst of confusion. But 
there is no other time in the history of the world when the theories 
which men accepted, and by which they pretended to regulate their con- 
duct, possessed in reality so little control over it. The study of medi- 
aeval jurisprudence, therefore, apart from the special difficulties which 
attend the investigation of so complex a subject, is exposed to peculiar 
perplexities. A clear and patient intelligence, as well as unwearied 
diligence, is required to trace distinctly and without guess-work the 
outlines of any of the obscurer portions of its field. 

Mr. Lea, in treating of the four methods of irregular evidence in use 
during the Middle Ages, enters upon an inquiry which forms part of 
one of the most important topics, not only of jurisprudence, but of his- 
tory and moral philosophy. The whole subject of the nature of evi- 
dence, of the modes of investigating truth, of the credibility of testi- 
mony, of the trustworthiness of witnesses, is far from having received 
the attention which it deserves ; and the results of the neglect with 
which it has been treated are obvious alike in the religious creeds and 
the legal practice of the most civilized nations. Unphilosophical no- 
tions upon the subject are common even among intelligent people ; while 
the crudity, extravagance, and folly of the notions which still prevail 
among the ignorant are one of the most marked indications of the im- 
perfections of our civilization. 

One of the gloomiest chapters in the history of mankind is that of 
the miseries which have resulted from their errors in the search for 
truth, and the false methods adopted to discover it. And there are few 
more striking episodes in this chapter than that which Mr. Lea has 
set before us in his excellent volume. We see in the four customs the 
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origin and spread of which he describes remarkable instances of the 
aberration of the human intellect and misuse of human powers. For 
each of these customs, adopted and practised as a means for ascer- 
taining and establishing the truth, was in its essence utterly opposed 
to a rational method of investigation. The Wager of Law, so 
called, which for at least five centuries held a prominent place in 
judicial proceedings from Italy to Scotland, affords an extraordinary 
instance of the contradiction between the end sought and the means 
adopted for its attainment. It consisted in the support of the oath 
of a person charged with crime by the oaths of a number of com- 
panions, who swore, not to their knowledge of the facts, but simply 
as sharers in the denial, in affirmation of the oath of the defendant. 
Originating, probably, in the principle of the unity of the family, and 
comprehended in that of the common responsibility of the tribe, it was 
adopted from the barbarians by the ChuYch as a system well suited for 
the defence of her brotherhood of ministers in an age of brute force, 
and thus received a sanction from the religion which was to overcome 
the world in a worldly and not a spiritual sense. This practice did not 
decline till the Church grew strong enough to dispense with its aid, and 
the revival of the study of the Roman law introduced somewhat juster 
notions of the nature of judicial evidence. 

But the Roman law itself is responsible for the introduction of the 
practice of torture as a means of eliciting the truth ; and this horrible 
legacy was accepted by the Church during the Middle Ages, and for 
centuries formed a part of the civil law of Europe. The Church was 
consistent with her own doctrine in its employment, and good men 
were persecutors. The false notions that were common concerning 
evidence gave to the Church an authority that compelled the wisest 
men to folly, the best men to crime. Persecution is a legitimate conse- 
quence, judicial torture the true conclusion, from the doctrines even yet 
held by a majority of those who call themselves Christians. 

These rude, ineffectual, and barbarous modes of obtaining evidence, 
which so long held the highest place in the judicial processes of our 
ancestors, exhibit the stumbling and difficult steps by which our present 
more humane, more intelligent methods of judicial inquiry have been 
reached. But though we have improved upon the past, there are still 
many relics of barbarism in our methods of procedure, and we still 
practise expedients upon which posterity may look back with much the 
same regard with that in which we hold these usages of the past.* 

* In speaking of the system of the Inquisition, Mr. Lea says : " No means were 
too base and cruel Pretended sympathizers were let into his [the prisoner's] 
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The writer who shall take up this subject of evidence, and treat it 
with learning, imagination, sense, and wisdom, will find in Mr. Lea's 
volume many illustrations ready to his hand, and will perform a most 
needed and useful work. 



7. — National Academy of Design. Photographs of the new Building, 
with an Introductory Essay and Description. By P. B. "Wight, 
Architect. New York: S. P. Avery. 1866. fol. letterpress, pp. 
xii., with 8 pp. containing 15 Photographic Illustrations. 

TnE building to an account and illustration of which this architectu- 
ral monograph is devoted is one of the most original, interesting, and 
important works of architecture erected during the present generation. 
It is constructed upon principles which lie at the foundation of all archi- 
tectural excellence, and which, to the injury of art and the degradation 
of public taste, have hitherto been little regarded in our building. 

Various causes have united to depress the art of architecture in 
America. From Maine to Texas, the number of buildings which have 
any just claim to the title of works of art may almost be counted upon 
the lingers. In spite of the enormous sums which have been spent 
upon buildings, especially during the last twenty years, we have ac- 
complished almost nothing that deserves admiration, or that has such 
merit as to be other than a discredit to our culture and our aims. We 
have built little that future generations will care to preserve, and out- 
most ambitious etforts have most clearly manifested the utter lack of 
feeling and of knowledge of art in the community which could look 
with satisfaction upon such constructions. We have done scarcely any- 
thing in this field to lay the future under obligation to us ; and we have, 
as a nation, painfully displayed our disregard of the ennobling influ- 
ences of fine architecture upon national character, of its importance as 
an clement of popular education, of its effect upon the development 
of the imagination, of its humanizing associations, and of its historic 
worth. Art has hardly yet found a home in our cities, and is but just 
beginning to dignify them with her elevating and purifying presence. 

The erection of the new building of the National Academy of De- 
sign is an event of national concern. Not that it is an absolutely satis- 

dungeon, whose affected friendship might entrap him into an unwary admission. 
.... No resources of fraud or guile were to be spared in overcoming the caution 
and resolution of the poor wretch." One might suppose that the author was de- 
scribing the proceedings permitted in the Massachusetts State Prison at Charles- 
town, in 1S66, in the case of the criminal known as Scratch-Gravel. 



